There would have been more merit to respondent's motion
than there is if the sanction requested had been against com-
plainant's counsel instead of against complainant personally.
My order was mailed to complainant's counsel and the return
receipt shows that complainant's counsel received the order on
November 10, 1983.  Although the affidavit was prepared by
another attorney who appears to live in Tennessee, complainant's
attorney still had a period of 22 days !within which to prepare
what turned out to be a two-line affida'vit and mail it by Decem-
ber 2, 1983.  The record shows that complainant only completed
the first grade and that he cannot read very well (Tr. 101).
Therefore, complainant could not have prepared an affidavit
without the assistance of counsel and it is probably safe to
conclude that complainant was unaware of the fact that his at-
torney had failed to prepare the affidavit in a timely fashion.

For the foregoing reasons, I believe that any sanctions
for complainant's failure to submit the affidavit in a timely
manner should be against complainant's counsel, rather than
against complainant, who is not responsible for the lack of
diligence on the part of his attorney.  If complainant's counsel
were asking for any attorney's fees at all for his work done in
connection with the remanded back-pay issues, I would be in-
clined to deduct some amount from any fees which he might be
requesting.  As I have indicated under the heading of "Attor-
ney's Pees"/ page 16, supra, complainant's counsel has waived
any claim for attorney' s fees in connection with the back-pay
issues.  Therefore, I find that the grant of respondent's mo-
tion would unduly penalize complainant because of his attor-
ney's lack of diligence and that the motion to dismiss complain-
ant's right to back pay for the period from February 8 through
March 31, 1983, should be denied.

It should be noted that respondent is hardly in a position
to be filing a motion for imposition of sanctions for failure
of complainant to timely comply with my order of November 8,
1983, in view of the fact that respondent never did comply with
the request in my letter of February 28, 1983, that he check my
back-pay calculations submitted to him for examination.  Re-
spondent's refusal to comply with my request hereinafter forces
me to make extensive back-pay and interest calculations which
the Commission held was not a judge's obligation in its deci-
sion in Secretary of Labor on behalf of Milton Bailey v.
Arkansas-Carbona Co., 5 FMSHRG 2042, 2054, issued December 12,
1983, in Docket No. CENT 81-13-D.  It would be most unfair for
me to impose sanctions on complainant for mailing an affidavit
5 days late and ignore respondent's outright refusal to make
a reply of any kind to my request that it check the back-pay
calculations which were submitted to it on February 28, 1983.
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